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Mr Justice Foskett and HHJ Peter Thornton QC :

Introduction

1.

2.

This is the judgment of the Court to which each menhas contributed.

This case raises the issue of whether evidenc&eftommission of the criminal
offence of causing death by careless driving contta section 2B of the Road
Traffic Act 1988 is capable of justifying a verdmt “unlawful killing” at an inquest.
There is a divergence of view on the issue amoogsiners and it is an issue that
needs to be resolved.

The matter comes before the court by way of judiceview of the verdict of
unlawful killing to which we will refer below, thessential basis of the challenge
being that the defendant (the coroner) misdiretitedury by leaving it open to them
to return such a verdict if they were sure thatdfience of causing death by careless
driving had been committed. Permission to applyjdalicial review was given by
Stadlen J.

Although not raised directly for decision in thigse, on one view of the issue
identified above, it is inevitable that our decrsiwill affect also the question of
whether the offence of causing death by dangerousig can amount to “unlawful

killing” within the coroner jurisdiction. We willeturn to this at paragraph 71 below.

The circumstances of the death in the present case

On Monday 21 December 2009 Dennis Livesley (DLyehicle recovery technician,
attended the scene of an accident at the Junctiand78 divergence of the M60
motorway. A Volvo S40 motor car had struck the canteservation barrier. The
police had moved the Volvo to the hard shoulder Bihdattended with a view to

removing it from the scene. While standing at & rof the Volvo, he was struck by
a VW Golf motor car driven by the claimant. Sadig,died from his injuries.

There is no doubt that the road conditions that wWaye very poor. There had been
snow and ice on the road and there had been atleat@it precisely the same location
earlier in the day when a vehicle had skidded patah of ice.

It is equally not in doubt that the claimant’s bad spun out of control. The issue was
why that occurred.

The police investigations

The circumstances surrounding DL’s death were imya&®d by the police.
Statements were taken from the only eye witnes&xaerienced driver himself, and
there was a detailed accident investigation refrorh a police officer from the
Greater Manchester Police Forensic Collision Rettooson Unit as well as
statements from the driver of the other vehiclet thad skidded and police and
Highways Agency officers who had driven that stned€ the motorway that day.
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The Crown Prosecution Service (CPS) consideredett@ence carefully and in a
fully reasoned letter to DL's widow dated 8 Jundl@@xplained why the decision
had been made not to prosecute the claimant fooHagce arising from the incident.
The reasons appear from the following two paragsagiihat letter:

“There had already been an accident at that prdorsaion
earlier that day. Your husband had attended tstag®s driver
of the vehicle who had been involved in that cradiere was
no suggestion that that other driver had done amytivrong.
What is very clear is that the road conditions wawer. There
was snow and ice on the hard shoulder of the maiprand
witnesses describe the main carriageway is beipgysksic).
In order to succeed with a prosecution against Boph
Wilkinson we would have to prove, so that a cowtld be
sure, that her standard of driving fell below thdtich would
be expected of a reasonable motorist. We have spakie
length, to the only person who saw the collisioe. ¢an only
say that when he first saw Miss Wilkinson’s cav#@s spinning
and out of control. He cannot assist us to disciwe@x she
came to lose control of her vehicle. There is nmlewe that
her speed was excessive for the conditions.

We know that she was not using a mobile phoneeatithe of
the accident and there is no evidence that shedisaacted by
anything within her car. The defence will ask theurt to
assume that she had hit a patch of ice, as hadtliee driver
earlier, and that what happened after that was gongeover
which she had no control. As it would be impossildleargue
against that submission she would, inevitably, doudted.”

The inquest proceedings

10.

11.

An inquest was opened by the defendant with agar9 May 2011. On 12 May 2011
at the conclusion of the evidence (which include@lence from the claimant) the
coroner referred the case back to the CPS. We mailveeen the letter he sent to the
CPS, but we anticipate that he asked that the lbaseviewed in the light of the
evidence given at the inquest.

The CPS reconsidered its earlier decision in thlet Iof the evidence given, but did
not alter it. The letter to the defendant was iteetabut the essence can be seen from
the following two paragraphs in its conclusion:

“[The eye witness] was unable to state categosicatt he had
seen the vehicle driven by [the claimant] on theclna
markings; he indicated that he had not seen hertakes him.
He was also unsure of the exact position of his gelmcle in
relation to the chevrons. The contradictions betwdes
account in his statement, pre-trial interview andoaint at the
inquest mean that a court could not be satisfied flaimant]
had driven across the chevrons. Witnesses conffiemdad was
icy. Indeed, a similar accident had occurred @ dAme slip

Draft 11 October 2012 15:30 Page 3



Judgment Approved by the court for handing down. Sophie Wilkinson v HM Coroner & Wendy Livesley

12.

13.

14.

15.

16.

17.

road. This had caused [the driver of that vehitddpse control
of his vehicle around an hour before. The proseaus unable
to say that the manner of [the claimant’s] drivicgused the
accident and fell below the standards of a readenahd

prudent driver due to the road conditions at theeti

Under all the circumstances of the case a courldcoat be
sure to the criminal standard and therefore therenat a
realistic prospect of a conviction.”

The inquest resumed before the jury on 15 June.Zl}id coroner left three possible
short form verdicts to the jury: unlawful killingccident or open verdict.

In his summing up the coroner left the verdict afawful killing to the jury on the
basis that they could return this verdict if it wa®ved to the criminal standard that
there was sufficient evidence for a conviction the& manslaughter, causing death
by dangerous driving or causing death by careldssd. So far as a possible verdict
of manslaughter was concerned, he directed the fjoay the relevant type of
manslaughter was “gross negligence manslaughteichathvolved the existence of a
duty of care that every road user owes to all otbad users and a “grossly negligent
breach of that duty so as to amount to the crinteoaificide leading to death”.

The following day the jury returned a verdict oflawful killing, with no further
details given. In the circumstances, it is cldet the only basis upon which such a
verdict could justifiably have been returned weaat there was evidence that made the
jury sure that there had been a sufficient degfema@less driving by the claimant to
cause DL’s death. In our judgment, there was ndegxe that would have supported
such a verdict based upon manslaughter or dangdrisg.

Following the verdict the Chief Crown Prosecutor fiee CPS in the North West of
England appointed a senior prosecutor to conduzdasa review in the light of the
evidence given at the inquest. On 1 September 20&1CPS confirmed that the
decision not to prosecute the claimant remainedteneal. We have not seen the
reasons given, but apprehend they were esserdmlbgfore.

As we have indicated, the essential issue is whelfigecoroner was right to leave to
the jury the issue of unlawful killing based upt tsuggestion that DL’s death was
caused by careless driving.

The coroner invited submissions on the issue witkiweljury being present before his
summing up: Counsel for DL’s family submitted thiae jury should be invited to
consider the possibility of a verdict of “unlawflilling” whereas the Claimant’s
solicitor submitted the contrary. The coroner reseé his decision in order to
consider it carefully. We do not have a transanfpthe arguments and we do not have
a transcript of any reasons given by the coroneadopting the submissions made on
behalf of the family. However, he directed theyjatong the lines we have indicated,
his reasons (as expressed in the witness statgonepd@red for these proceedings)
being essentially that a verdict of “unlawful kig§” is capable of embracing a
situation where a person has been “killed” by aeofferson, that other person in the
process being guilty of a criminal offence causilegith. His view was that where a
deceased’s death has arisen from the commissi@nooiminal offence, then it can
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18.

19.

properly be described as “unlawful killing” and theuch a description is more apt
than that of “accident”.

In passing we comment that it is (or at least sthdad) standard practice for the
coroner to prepare a draft written statement ofrtfagters which he/she believes the
law requires in relation to the possible verdiétker submissions the coroner should
rule on the verdicts that are to be left or not &fd, where there is a dispute about
them, give short reasons for the decision. Onceudsed and ruled upon the coroner
can then amend the draft, if necessary, and prepardinal directions of law for
handing to the jury: seR v Inner South London Coroner, ex parte Douglaliafis
[1999] 1 All ER 344, 355.

It appears that the coroner substantially comphét this overall approach although,
as we say, he does not appear to have given stasoms for his decision in the form
of a ruling.

The competing submissions

20.

21.

Mr James Maxwell-Scott for the claimant submitd the offence of causing death by
careless driving should not have been left to ting and that it can never amount to
unlawful killing. Ms Alison Hewitt on behalf of theoroner takes a neutral position
(which is a common position for a coroner to takeit, she submits that there is good
reason for the offence to be considered as a spediaunlawful killing for the
purposes of a verdict at an inquest.

Both counsel accept that there is no statutoryndfn as such of unlawful killing
and the issue before us has not previously beerdetbcThere is, as we have
indicated, a divergence of practice amongst cosotiet needs to be resolved.

The essential arguments

22.

23.

24,

25.

Mr Maxwell-Scott relies upon the wording of the Mstrelating to the Inquisition
Form 22 set out in Schedule 4 to the Coroners RI®84 and upon the opinions of
the textbook writers.

He submits that causing death by careless driveignaot to be treated as a
manslaughter offence and should therefore be egdlulom the definition of
unlawful killing. If it is included, he suggestsathmany thousands of inquests
concerning road deaths would turn into trials abiiity, which would be wrong in
principle, being contrary to Rule 42 of the Coran®ules 1984 (see paragraph 45
below).

Mr Maxwell-Scott directs the thrust of his argumémntthe offence of causing death
by careless driving. He is neutral on whether cqaysieath by dangerous driving can
amount to unlawful killing.

Ms Hewitt submits that the notes in Schedule 4narenore than guidance, as Rule 60
states, and were written at a time when the chgrgnd committing for trial
procedure had recently been abolished. They wieeeefore, she submits, tailored to
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26.

that end. In any event, they were drafted befoeer¢fevant driving offences had been
created.

We will refer again to their more detailed subnossi as we review the background
and the issues.

The history of the verdict of ‘unlawful killing’

27.

28.

29.

30.

31.

32.

33.

The use of the verdict of unlawful killing is oflaéively recent origin. There is no
statutory definition as such. It appears that éRpression “unlawful killing” first
gained currency following the implementation of ti®roners Rules 1984 (see
paragraphs 41-43 below).

We begin with a brief overview of the statutorymfrawork.

While the office of coroner is mentioned in theiélds of Eyre in 1194, the last 200
years have produced much codification of coroneritastatute form. Coroners Acts
were passed in 1843, 1844, 1860, 1887, 1926, 1B#HY) and 1988. The 1887 Act
was the cornerstone of the modern law, now amend®tsed and enshrined in the
current Coroners Act 1988, which in turn will bglaced, it is anticipated, in 2013 by
the Coroners and Justice Act 2009.

In the meantime the various Acts of Parliament vgengplemented from time to time
with statutory rules. The currently extant Rules tre Coroners Rules 1984.

The position before 1977 was that where a jury oproved to the criminal standard
that a person had caused a death by committingdidenithat person would be both
named and charged with the offence and committettitd directly from the inquest
proceedings. Homicide for these purposes was muatel manslaughter: see
Coroners Act 1887, sections 4(3), 5 and 18. Intzte, another homicide offence,
was added by section 13(2)(a) of the Coroners (Almamt) Act 1926 when it
became an offence in 1922. (The offence is nowigeal/for in the Infanticide Act
1938). No offence other than those to which we haterred could be charged by an
inquest jury.

The Coroners (Indictable Offences) Rules 1956 (madder the power of the
Coroners Act 1887 and revoking the earlier Indila®ffences (Coroners) Rules
1927) laid down the procedure for the charginghese offences where the jury were
satisfied that the evidence supported such a coOnsee the jury had laid the charge
in the Inquisition - the formal document which stathe findings of the inquest - the
person was charged as if the offence applied tmdictment (Rule 2). The coroner
then committed him for trial, specifying in the wemt of commitment before which
assizes the person charged would be tried (Ruleng)he committed him in custody
or on bail (Rules 4-6). The coroner also had powearsduties in respect of withesses
at the inquest who would be expected to give ewdex trial (Rules 7-8).

It is, in our judgment, significant for the purpesef this case that the 1956 Rules
provided for the form of the Inquisition when a g&m was so charged (Rule 10), just
as the 1887 Act had, in a schedule. Part | of th@o8d Schedule of the 1956 Rules
sets out the form of the “Inquisition charging difence”. It includes as a matter
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34.

35.

36.

37.

38.

39.

found that an offence had been committed by a ngmeesbn in connection with the
death of the deceased together with a ‘Statemer®ftégnce’ and ‘Particulars of
Offence’ in the form and in the manner of a modeay- indictment. Part Il cites
specimen examples of statements and particularsofténces for murder,
manslaughter, infanticide (in two forms) and foramtessory before the fact to one of
these offences, but for no other offence.

Rule 3 of the Indictment Rules 1915 (as set oghénindictments Act 1915, Schedule
1, and applied by the 1956 Rules) provided for gimgr more than one offence in the
inquisition “if those charges are founded on theadacts, or form or are a part of a
series of offences of the same or a similar chara¢wvords which are familiar to all
criminal practitioners even today). Separate clhargere to be set out in the
Inquisition in separate paragraphs with separatebeuned counts (Rule 4 of the 1915
Rules). A person charged must be identified if gdedy name and if not possible by
other means or with the words “a person unknownil¢rY).

Hence, the 1957 edition dfervison The Office and Duties of Corone(8" edn.,
p.174) refers to the verdict at an inquest in thesas:

“The verdict consists in the answers required @bénthe form
of inquisition to be completed, including, where ttleceased
came by his death by murder, manslaughter or iicidet the

persons, if any, guilty of such offence or of besuressories
before the fact [Coroners Act 1887, section 4(3)].”

Other verdicts, where the death was due to diseasenatural causes, were
recommended to be “natural causes, industrial seiseaant of attention at birth,
chronic alcoholism, addiction to drugs, self-negleclack of care” (p.178). In the

1957 edition the authors emphasised that “[a] mtision is to be drawn between
deaths due to disease or to natural causes antisddat to violence” (p.177).

Reference is made also to the notes to the prescfirm of Inquisition where the

death is due to “violence” but no charge of murdegnslaughter or infanticide is
brought, and the recommendation that the verdiculsh be “suicide, abortion,

accident or misadventure, execution of sentenateath and justifiable or excusable
homicide” (p.179). Reference is also made to amaeedict (p.181).

In the Coroners Rules 1958 the forms in tffeSEhedule, notably Form 18 for the
Inquisition, referred in the Notes to the verdiadé murder, manslaughter and
homicide, adding addiction to drugs and the phrdee cause of death was
aggravated by lack of care/self-neglect’ (Note p(Bpte 5(c) stated:

“In the case of murder, manslaughter or infanticreégard
should be paid to the Rules set out in the Coro(iatictable
Offences) Rules 1956”.

It follows from this analysis that by 1958 nothiegisted in the Rules or the Notes
that identified “unlawful killing” as a potentialevdict.

In our judgment, this historical narrative indicata clear, fixed and long-standing
scheme that identified acts of violence amountiagnturder, manslaughter and
infanticide, and no other offences, as constitutirggparate category for the purposes
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of recording a verdict at an inquest with the counssce for the person or persons
responsible of being charged and committed for. tBat this scheme did not survive.

40. One of the last, if not the last, person to be cattenh for trial in this way was Lord
Lucan, cited for murder by the jury inquiring irttee death of the nanny employed to
look after his children, Sandra Rivett, in Novemhéi74 and committed for trial at
the inquest in his absence. As is well-known, Lbutan fled and has never been
apprehended. Following this case the Criminal Lawt A977 abolished that
procedure. Section 56(1) provided:

“At a coroner’s inquest touching the death of asparwho
came by his death by murder, manslaughter or iicidet the
purpose of the proceedings shall not include thdiriig of any
person guilty of the murder, manslaughter or intade; and
accordingly a coroner’s inquisition shall in no easharge a
person with any of these offences.”

41. The consequence of the abolition was to leave auwrac What should happen if the
jury were to conclude that the violent death haghbeaused by murder, manslaughter
or infanticide? The jury could no longer name aentify the guilty person and the
coroner could no longer commit for trial. What shibthe jury do? The answer was
provided for the first time in the next set of Coeos Rules implemented in 1984.

42.  Following previous practice, Rule 60 and Schedulef 4he Coroners Rules 1984
provide reference to and guidance on the forms lwhi@y be used in an inquest.
Schedule 4 includes Form 22 which deals with tmffor the Inquisition. In relation
to the “Conclusion of the jury/coroner as to thettié certain Notes are provided.
Note 2 provides that “[in the case of a death froatural causes or from industrial
disease, want of attention at birth, or dependemteor non-dependent abuse of,
drugs insert the immediate cause of death and tmbichconditions (if any) giving
rise to the immediate cause of death.”

43. In order to see the context of the reference toesmma being killed unlawfully, we set
out Note 4 in full:

“(4) (&) Where the cause of death is one to whiateN2
applies, it is suggested that one of the followiogms be
adopted:—

C.D. died from natural causes.

C.D. died from the industrial disease of

C.D. died from dependence on drugs/non-dependeiseali drugs.
C.D. died from want of attention at birth.

(In any of the above cases but in no other, ituggested that the
following words may, where appropriate, be added:
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“and the cause of death was aggravated by laclad/self-
neglect”.)

(b) In any other case except murder, manslaughtéanticide or
stillbirth, it is suggested that one of the follogiforms be adopted:—

C.D. killed himself [whilst the balance of his miags disturbed].
C.D. died as a result of an attempted/self-indwatsattion.
C.D. died as a result of an accident/misadventure.

[CD died in the .. " . disasteiir(sert name of
disaster which was subject of a publlc mqbury

Execution of sentence of death.
C.D. was killed lawfully.

Open verdict, namely, the evidence did not fully forther
disclose the means whereby the cause of death. arose

(c) In the case of murder, manslaughter or infafgiat is
suggested that the following form be adopted—

C.D. was killed unlawfully.

(d) In the case of a stillbirth insert “stillbirthdnd do not
complete the remainder of the form.”

[Emphasis in bold above added]

44.  This appears to be the first time that the wordlifig” together with either the word
“lawfully” or “unlawfully” appears in any statutorgr quasi-statutory form in the
coroner’s jurisdiction.

45.  We have no reason to doubt the validity and acguofthe following passage from
the 10th edition ofervis(edited by Matthews and Foreman and publishe®86)Lat
paragraph 16.11:

“Note (4) to the prescribed form of inquisition g8/ a
comprehensive list of suggested (though not conopyils
verdicts. The object of this list is to standardisedicts over
the whole country and to make statistics basechenAnnual
Return more reliable by avoiding as far as possble overlap
between the different verdicts.”

46. Rule 42 of the 1984 Rules provides that -
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47.

48.

“No verdict shall be framed in such a way as toesppto
determine any question of —

(a) criminal liability on the part of a named persor
(b) civil liability.”

Thus it is that however obvious it is that theremg person and one alone who could
be named as criminally responsible for the dedthjriquisition must not name him.

We do not know whether the expression “unlawfuling” had been used in the
context of inquests prior to 1984: there is nothimg any of the textbooks
contemporary at the time to suggest that it wddgt Had been used there appears to
have been no suggestion that it extended to anyir@l offence other than the three
homicide offences to which we have referred andetieenothing in the 1984 Rules to
suggest that any change of practice was contendpthereafter. If the use of the
expression “unlawful killing” commenced after theomulgation of those Rules
(which seems to us the most likely scenario) itlesar from the phraseology of the
Notes, notwithstanding its apparent permissiveerathan mandatory nature, that the
expression was intended to embrace only murdersiaaghter or infanticide.

The question is whether the expression must novaken to have been enlarged to
embrace some or all of the driving offences causiagth. We will review those
offences first.

The history of the causing death by driving offence

49.

50.

Professor David Ormerod iBmith and Hogan's Criminal Lawl3" edn., 2011)
describes the unsatisfactory history of drivingeaffes in this way:

“Historically, there were offences of reckless, gammus and
careless driving. They were supposed to represéingrarchy.
Unfortunately, the courts failed to find a satistag definition

for any of the offences. Thdames Committeenoted the
confused state of the law and how the supposedriey failed
to work well. In 1977, Parliament abolished dangsrdriving.
However, the offence of reckless driving that remediwas still
lacking a clear definition ... the authors of therth Reportfelt

that it left too many cases of bad driving to baltevith as
careless driving.”

Causing death by dangerous driving

In the 1980s very bad driving which caused death eterged as manslaughteiSA

Government v Jenningg1983] 1 AC 624), commonly known as ‘motor
manslaughter’. But juries were reluctant to condod hence the creation first in
1956 of the offence of causing death by drivingehigle on a road recklessly or at a
speed or in a manner dangerous to the public, ated in 1991 the offence which

Draft 11 October 2012 15:30 Page 10



Judgment Approved by the court for handing down. Sophie Wilkinson v HM Coroner & Wendy Livesley

51.

52.

53.

54.

55.

56.

replaced it of causing death by dangerous drivioigtrary to section 1 of the Road
Traffic Act 1988 (as substituted by section 1 af Boad Traffic Act 1991).

This latter offence requires the driving to falaffbelow what would be expected of a
competent and careful driver” such as “would beiobs to a competent and careful
driver that driving in that way would be dangerauséction 2A(1) of the Road
Traffic Act 1988, as substituted. This offence @ maximum penalty of 14 years’
imprisonment.

Causing death by careless driving

The Road Traffic Act 1991 also inserted a new sec8A into the Road Traffic Act

1988, creating a new offence of causing death bgless or inconsiderate driving
when under the influence of drink or drugs. Thiz i®a serious offence, also carrying
a maximum penalty of 14 years’ imprisonment (ordiyn 10 years). Professor
Ormerod comments that section 3A appears to creigte forms of this offence

(p.1141).

Some years later, in 2006, the offence of causeafhdby careless or inconsiderate
driving, contrary to section 2B of the Road Traffict 1988 (as inserted by the Road
Safety Act 2006), was created, but with a lesseximam penalty of five years’
imprisonment.

There are additionally other ‘causing death byVvitig offences. Section 21 of the
Road Safety Act 2006 introduced the offence of icmusleath by driving while
unlicensed, disqualified or uninsured, contrargéction 3ZB of the Road Traffic Act
1988. The driving need be neither careless nomisiderate. It may be flawless and
the collision solely the fault of the deceased oother driver. But the offence is
committed if the driver is unlicensed, disqualifieduninsured and if the driving is a
cause of death in the sense that it was ‘more tiegtigible orde minimi§ seeR v
Williams [2010] EWCA Crim 2552, cited irBmith and Hogarat p.1142). This
offence carries a maximum sentence of two yearptisonment.

The breadth of these offences, sometimes considsettoversial (se&mith and
Hogan above,at pp.1142-1143)has been justified by the fact that death has been
caused, a factor of great gravity. It is a factmatthas seen a revision of sentencing
policy in some areas, with particular attentionb® paid to the consequences of a
crime: see, e.gR v Appleby (A-G’s Reference (Nos.60, 62 and 62309)[2010] 2
Cr.App. R. (S.) 46.

The Definitive Guideline of the Sentencing Coungikelation to ‘Causing Death by
Driving’ (promulgated in July 2008 and effective nelation to anyone sentenced on
or after 4 August 2008) applies to four offenca¥:c@using death by dangerous
driving; (ii) causing death by careless driving anthe influence of alcohol or drugs
or having failed either to provide a specimen foalgsis or to permit analysis of a
blood sample; (iii) causing death by careless comsiderate driving and (iv) causing
death by the driving of an unlicensed, disqualified uninsured driver. The
guidelines apply to a “first-time offender” aged @Bover convicted after trial. For
offences under (i) and (ii) custodial sentencesahe length are suggested. For
offences under (iii) where the careless or incagrsiteé driving falls not far short of

Draft 11 October 2012 15:30 Page 11



Judgment Approved by the court for handing down. Sophie Wilkinson v HM Coroner & Wendy Livesley

57.

58.

dangerous driving, custodial sentences (generéldysthorter length than those for (i)
and (ii)) are suggested and even in not such selgages there may be a custodial
sentence. For offences under (iv), custodial seete a little shorter than those
suggested under (iii) are suggested for cases whereffender was disqualified from
driving or unlicensed or uninsured and two or maggravating factors from a list set
out exist. Custodial sentences may be imposedhier @ircumstances, but otherwise
for these offences and for offences under (iii) hthe careless or inconsiderate
driving arose from momentary inattention with nayeayating factors, community
orders are suggested.

There is no doubt that, for sentencing purposesh ed these various offences
resulting in someone’s death may be sufficientlsioss (and in virtually all cases
under (i) and (ii) will certainly be so) to justigy custodial sentence, as indeed would
virtually any case in which the driving was suféiotly bad to lead to a conviction for
manslaughter.

However, since the determination of criminal liggiland its consequences are not
the province of an inquest we do not consider th&t guidance affords a basis for
resolving the issue raised in this application.

General conclusion and reasons

59.

60.

61.

Reflecting the view of the coroner (see paragraphlove), Ms Hewitt submits that a
person who is killed as a result of another’s em®driving can properly be described
as having been killed unlawfully and on that batsis suggested that there is nothing
illogical about permitting a verdict of unlawfullkng where the evidence justifies the
conclusion to the criminal standard that a pieceavéless (or inconsiderate) driving
has caused the death.

From a purely linguistic point of view it is, of ase, possible to see the grounds for
this argument. However, in our judgment, it igreotbe essential purpose of an
inquest which is directed solely to ascertainingpuie deceased was, how, when and
where he came by his death and the particularsiresbfior registration purposes
(Rule 36, Coroners Rules 1984) without seekingpyogtion blame or to determine
any issue of civil or criminal liability (Rule 4%ee paragraph 46 above). If any
reminder was needed of that essential propositiord Lane CJ said this iR v South
London Coroner, ex parte Thompgd®82) 126 SJ 625:

“Once again it should not be forgotten that an exjus a fact-
finding exercise and not a method of apportioniadtg... The
function of an inquest is to seek out and recordhasy of the
facts concerning the death as [the] public interestiires”.

In R v HM Coroner for North Humberside and Scunthogpeparte Jamiesof1995]
QB 1, 24, Sir Thomas Bingham MR said this:

“It is not the function of a coroner or his jury determine, or
appear to determine, any question of criminal oil diability,

to apportion guilt or attribute blame. This prifeijs expressed
in rule 42 of the Rules of 1984. The rule does, énmv, treat
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62.

63.

64.

65.

66.

criminal and civil liability differently: whereas aerdict must
not be framed so as to appear to determine anytiqunesf
criminal liability on the part of a named persothereby

legitimating a verdict of unlawful killing provided no one is

named, the prohibition on returning a verdict sacagppear to
determine any question of civil liability is unqifedd, applying
whether anyone is named or not.” [Emphasis in lolded]

Furthermore, iR (Middleton) v West Somerset Corof#004] 2 AC 182, 202, Lord
Bingham said:

“However the jury's factual conclusion is conveyedle 42

should not be infringed. Thus there must be no irfigndof

criminal liability on the part of a named persororNnust the
verdict appear to determine any question of ciaibility. Acts

or omissions may be recorded, but expressions stiggeof

civil liability, in particular ‘neglect’ or ‘carelgsness’ and
related expressions, should be avoided.”

In our judgment, the main purpose of having a \aradf unlawful killing is to
distinguish between those cases where there has deeaccident of some kind
(where, of course, someone may be to blame foevén with some degree of
criminality) and those cases where it would be lamsa of language to describe the
events leading to death as simply an accident. Soenekilled by murder,
manslaughter or infanticide is killed either inientlly or by some obviously
criminal state of mind on the part of, or some mgyice of the grossest kind by, the
author of the killing. Someone killed by careleswidg is killed as a result of an
accident arising from, or at least contributed yo the actions of the careless driver.
Those actions may give rise to criminal consequgnmét given the essential purpose
and scope of an inquest, it is neither necessaryappropriate to investigate and
record that conclusion.

Applying those basic tenets of coroner law leadsh principled conclusion that

causing death by careless or inconsiderate drisirayld not be treated as “unlawful
killing” for the purposes of the conclusion of amuest whatever conclusion may be
reached in other contexts.

We consider that that principled conclusion is supga by Parliament’s approach.
The 1984 Rules were brought into force under thegpe conferred by sections 26
and 27 of the Coroners (Amendment) Act 1926. Whils$ correct to say that the
Notes to the Rules are expressed in effect to bgdaance only (see Rule 60), if
Parliament had at any stage thought that too ctisiian interpretation was being
placed in practice upon the expression “unlawfiling”, it would have been open to
it to change the phraseology of the Notes to irdidts view. It would not have
required primary legislation to achieve this. Hoeg\at no stage has this been done.

Most significantly, it was not done following thetioduction in 1991 of the offence
of causing death by careless driving under theuamite of alcohol or drugs. As an
offence that is plainly morally more serious thahaivmight be termed for this
purpose “mere” careless driving, a propositiona@fd in the maximum sentence set
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67.

68.

69.

70.

71.

72.

by Parliament for these respective offences andemecently, in the Sentencing
Council Guidelines (see paragraph 56 above). Tlahdaf someone caused by that
kind of driving is arguably closer to having ariSeom manslaughter than is causing
death by “mere” careless driving and yet Parliamies$ not chosen to alter the
guidance in the Notes. As we have indicated, thésrs to us to be consistent with the
principled approach to which we have referred: dbath in such circumstances was
still caused by an accident, albeit one arisingnfreome carelessness caused or
contributed to by the presence of drugs or alcohol.

Indeed Parliament had the opportunity again to artee Notes to the Rules after
creating the offence of causing death by carelessn¢onsiderate) driving in 2006,
but did not do so. However, the Act that createsl affence (the Road Safety Act
2006) did amend sections 16 and 17 of the CoroAetsl988 to include the new
offence for the purpose of adjourning inquests wh@pceedings had been instituted
(section 20(5)). This suggests that the effects ttia creation of the offence should
have on how inquest proceedings were conducted ezgr&dered at the time, but no
step taken to suggest that the scope of the veodittinlawful killing” should be
enlarged.

Again, for our part, we see this as consistent whih principled view to which we
have referred.

We are reinforced in our view by the general undexding of the meaning of the
expression “unlawful killing”: there is an instriasstrength to the expression and a
connotation of the use of violence in contrast tm@e neutral expression such as
“causing death”.

We conclude, therefore, that the verdict of unldvkilling is restricted to murder,
manslaughter (including corporate manslaughter)iafasticide.

Bad driving cases causing death may, thereforey bel regarded as “unlawful
killing” for inquest purposes if they satisfy thegredients for manslaughter (gross
negligence manslaughter). The offences of causiegthd by dangerous driving,
causing death by careless driving and other driviifgnces where death is caused do
not fall within the scope of a verdict of unlawkilling in the coroner jurisdiction. It
follows, in our judgment, that no reference shookdmade in an inquest to any of
these driving offences.

This approach is consistent with the current vieksome textbook writers. The
current edition ofJervis (12" edn., 2002), edited by Professor Paul Matthews, HM
Coroner for the City of London, states (at para4l3$.314-315):

“Unlawful killing covers all cases of unlawful hoonde, but
does not include cases where the killing was jestifeg by
self-defence or the prevention of crime. It cleadgvers
murder, manslaughter and infanticide. It has besygasted
that it does not include causing death by dangedyivéng.
Historically, there is much to be said for thiswjébut the 1977
reforms replaced the old law [charging and comnmttfor
trial], and accordingly the matter should be coemsd afresh.
Some argue that “unlawful killing” should cover teaby
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73.
74.

75.

76.

dangerous driving because it is one of the offeracekarge of
which requires the coroner to adjourn [section 16 the
Coroners Act 1988]. But this proves too much, as shme
consequence flows from a charge of complicity ithar’s
suicide. Causing death by dangerous driving, like hewer
offence of causing death by careless driving whedeu the
influence of drink and drugs, involves killing @ausing death)
and ex hypothesis unlawful. The former involves killing by
means of a dangerous act, and in many cases antounfsrm
of manslaughter, whereas the latter does not nagGlysdo so.
But it is also possible that there are cases ofdhmer offence
which would not amount to manslaughtdt.is therefore
submitted that the sensible course is to ignore thigvo road
traffic offences, and concentrate on manslaughterlf the
coroner (or jury) is satisfied that the elements of
manslaughter are present, then it is proper to catgorise it
as an unlawful killing; otherwise, not. In complex cases it
may in any event be too confusing for the juryaosider death
by dangerous driving separately from manslaughter.”
[Emphasis in bold added]

We agree with these sentiments.

It should be said that the editorsJafrvishave not always taken quite the same view
since the verdict of unlawful killing first emergéu 1984. In the 1986 edition (10
edn.) the editors concluded that unlawful killingoVers murder, manslaughter and
infanticide and causing death by reckless drivi(gfra.16.18 at p.195). The opinion
of the editors was that the statutory offence okless driving (since abolished) and
the common law offence of “motor manslaughter” weudficiently close to being
“legally identical” (para.17.27 at p.208) that batiould be included for the purposes
of unlawful killing. And since, according to the He of Lords irUSA Government v
Jennings[1983] AC 624, “motor manslaughter” still existémdependently of the
statutory offence, even if they were not identieakless driving fell within the scope
of unlawful killing “because the deceased wouldeed have been killed in an
unlawful manner amounting to the commission ofréose offence”.

However, as the editors dkrvis pointed out in that same " Gdition, two other
works on coroners took the opposite view, arguingt tthe statutory offence of
reckless driving was not unlawful killing: see Thtam’sCoronership(3° edn., 1985)
and Burton, Chambers and GillGoroners In%uiries(1985). In the current edition of
the Legal Action Group book oimquests(2" edn., 2008) the verdict of unlawful
killing is described as embracing just “murder amahslaughter” (para.17.65, p.292),
although it should be noted thiéae current edition ofCoroners’ Courts, A Guide to Law
and Practice(2™ edn., 2004), by Christopher Dorries, HM CoronerSouth Yorkshire West
District, suggests that unlawful killing applies homicide and to “certain serious driving
offences” (para.9.34, p.289) including causing kdat dangerous driving and the various
causing death by careless driving offences (p&%. pp.289-290).

In the 1993 edition ofervis (11" edn.) the editors drew a distinction between,hen t
one hand, causing death by dangerous driving wihiabived a killing by means of a
dangerous act, in many cases amounting to a foormaoislaughter, and, on the other
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77.

78.

79.

80.

81.

hand, all other acts causing death including cgugieath by careless driving
(para.13-29, pp.251-252). The proper conclusiahéncase of the former offence was
that it was unlawful killing, but the latter offee were accident/misadventure rather
than unlawful killing (para.14.45, p.273).

For the reasons we have given, in our judgmentctimelusion in the current edition
of Jervisthat the driving offences should be ignored igedt If the driving which
causes death is capable of constituting manslauglsieould be put to the jury on the
basis of manslaughter and on that basis alone.

Finally, some further support for the proposititwatt unlawful killing should extend
only to driving that amounts to gross negligencensteughter can be found in the
ruling on 10 April 2008 of the coroner on potentiardicts in the inquests into the
deaths of Diana, Princess of Wales, and Dodi AleBayhe coroner, Scott Baker LJ,
left a number of verdicts to the jury including awful killing by the grossly
negligent driving of the pursuing paparazzi andthed driving of the Mercedes in
which they were passengers. That was the concludidime jury recorded in Box 4,
expressed as ‘Unlawful killing (grossly negligemtvihg of the following vehicles
and of the Mercedes)’. The coroner did not invibesideration of the case by way of
causing death by dangerous driving, but by grogigent manslaughter alone.

We would add that there is nothing in section 1éhef Coroners Act 1988 (see para.
52 above) that undermines the conclusion at whiethawe arrived. Section 16 does
no more than require a coroner to adjourn an irtquilere criminal proceedings have
been commenced for any one of a number of offemtese death has been caused.
This list was previously limited to murder, manglater or infanticide, causing death
by reckless driving, or of aiding, abetting, codlsg or procuring suicide: section
56(3) of the Criminal Law Act 1977. But since thebBesing offences causing death
were created by statute they were added to theTlsty now include both causing
death by driving offences. But there is nothingsection 16 to suggest that the
intention of Parliament was to affect what shoué dmbraced within a verdict of
“unlawful killing”.

We have reached the conclusion that we have forghsons given and not for any
wider policy reason. However, it has to be obsgrtleat, sadly, there are many
deaths on the roads in England and Wales eachaléaf,which require an inquest to

be held. The figures for England, Wales and Scdtlaere 2,222 such deaths in 2009
and 1,850 deaths in 2010. The prospect of hundofdsases each year being
considered, by a coroner or a jury, as potentiaésaf unlawful killing because of

some possible careless driving is alarming, wonlilve a disproportionate amount
of time and expense and would take into the ingpestess something it is less well
equipped to consider than either a criminal coud oivil court.

For completeness we would add that there is notininige forthcoming Coroners and
Justice Act 2009 which affects the verdict of urflawkilling.

Result in the present case

82.

It follows from these reasons that in, our judgmeiné coroner was wrong to leave
the offences of causing death by dangerous drigimg causing death by careless
driving to the jury as possible bases for a verdiainlawful killing.
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83.

84.

Had it been relevant, we would also have takenvibe that he was wrong in any
event to leave the three offences (the two driviffgnces mentioned in paragraph 13
and manslaughter) to the jury together for consitien as unlawful killing. While
there is a significant difference in this case st manslaughter and causing death
by careless driving, the way in which the threesgde offences were left to the jury
meant that the jury’s verdict of unlawful killingddnot express which offence they
found proved and whether they were agreed upoAsita finding of fact that was
inadequate and, as we have indicated previousty gaeagraph 14 above), the only
viable interpretation of the verdict of “unlawfulling” was that it arose from the jury
being satisfied that there was evidence that th¢hdeas caused by careless driving.

Again, whilst it is academic in the light of ourimipal decision, we would have
concluded that there was no sufficient evidencthefoffence of manslaughter which
should not, therefore, have been left for the jgiigonsideration.

Consequences of conclusions

85.

86.

87.

The claimant’'s case succeeds. The applicationuidicial review is granted and the
jury’s verdict of unlawful killing is quashed.

No party requires a fresh inquest. It is not in pblic interest. We shall therefore
substitute the appropriate verdict which, by agrerimis accepted to be accident. We
therefore substitute the verdict of accident anéradrthe Inquisition accordingly.

By agreement there shall be no order as to costs.

Expression of thanks

88.

We express our appreciation to Mr Maxwell-Scott &nsl Hewitt for their helpful
submissions.
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